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May 1, 2007
Dick Keyes _
1370 Mountain Circle Drive ENTER .
f Proceedings
Lenoir, N.C 28645 Office of Proc
MAY 1 4 2007
Part of
Record
Mr Vernon A. Williams Public
Secretary
Surface Transportation Board

395 E. StreetS. W,
Washington, DC 20423-0001

Re: Protest of Docket No. AB-999X Caldwell County Railroad Company
Discontinuance.

Dear Secretary Williams:

My brothers and I and other property owners wish to protest the requested discontinuance
of a 5 mile section of rail line located in Caldwell County, N.C. We feel that a
discontinuance harms financially owners of rail frontage and owners of existing rails
sidings.

Our argument is that one property owner was protected from financial loss by the county
and CCEDC and another property owner realized a large financial gain from the county’s
action. Would you please review the enclosed material and come to the conclusion that
this discontinuance is unfair to all property owners except one and that the fair thing to do
would be to continue service?

Please let me know 1if you need more information.
Sincerely,

Dick Keyes
828-758-1684

rkeyes(@conninc com
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neCHVED
BEFORE THE HAY U
SURFACE TRANSPORTATION BOARD M

STB Docket No. AB-999X

PROTEST OF THE REQUEST BY CALDWELL COUNTY
RAILROAD COMPANY TO DISCONTINUE OF FIVE MILES OF
LOCATED IN CALDWELL COUNTY, NC

INTRODUCTION

Caldwell County Railroad Company (CCRC) petitoned the Surface
Transportation Board on March 22, 2007 to discontinue 5 miles of rail line located
between milepost 107.5 and milepost 112.7 in Caldwell County, North Carolina. The
request by the Caldwell County Railroad Company was made to accommodate one large
commercial customer, Google, Inc, of Sunnyvale, California. Only one shipper/receiver,
Sealed Aiwr, Valmead Plant was given financial compensation to offset the loss of rail
service arising from an agreement made with Google, Inc. Along the 5.2 mile section of
rail line requested to be discontinued no other property owners were offered or given
compensation to cover the loss of rail servicee. We oppose this petition because the
petition was filed wathout thorough planning and without regard to the monetary damage
to all other property owners with rail frontage and all other property owners with existing
rail sidings.

BACKGROUND INFORMATION

We are against the CCRC and CCEDC petition to discontinue rail service from milepost

107.5 to milepost 112.7 for the following rcasons*



A discontinuance robs the property owners of valuable asset-rail service
availability. A discontinuance robs those property owncrs with existing rail
sidings of a valuable business asset-rail service to the business site.

A single property owner was granted large financial compensation to cover the
damages incurred because of the discontinuance of service to their property. No
other property owners were offered compensation. This is discriminatory
treatment.

As a result of the agrcement with Google, Inc. Caldwell County and the City of
Lenoir leased from Robinson lumber company land to build an off loading facility
at milepost 103 (approximate). The value of this lease is over $3,000,000 over 40
years and note that this property owner leased rail frontage, not rail siding. J will
fax copy of this agrecment.

CCRC has not properly maintained the tracks they lease and the rail line 1s unsafe
and in a state of dis-repair. Caldwell County Economic Development
Commission has not forced CCRC to maintain the rail lines to the level agreed to
when the rail lines were leased.

The length of the discontinuance is not indefinite; it is for a penod of 30 years
based upon the commitment of Caldwell County, NC, CCEDC, and CCRC to
Google, Inc, of Sunnyvale, California. A discontinuance implies that service
could be resumed at some point, but, under this agreement service could not be
resumed until 2037, If an a business with existing rail siding needed service

during this period CCRC and CCEDC could not provide it.



ARGUMENT AGAINST DISCONTINUANCE
My family has owned property along the CRCC rail line since the 1930’s and we
have always had rail service availability that we consider a valuable asset, which
improves the value of our property. Other property owners have had rail service with
existing sidings that have been used to receive and ship goods from their factories and
businesses. These sidings are still in place and are in various states of condition. Among

the businesses with rail sidings are

Caldwell Builders Supply Fairfield Chair

Boone Lumber Company Lenoir Furniture Corporation
Thomasville Furniture Industries Broyhill Occasional Plant
Structural Materials Bernhardt Fumniture Company
Harper Furniture Company

These businesses do not use rail service at this time, but did use high volumes of service
at one time. If business conditions changed, Caldwell County Railroad could not service
them if the discontinuance is allowed. Caldwell County Railroad 1s obligated to provide
service o anyone with a siding and anyone that has had service in the past Therefore, it
is unfair to subject all other property owners to the loss of actual service and loss of rail
service availabihty.

We oppose the discontinuance of rail service of the CCRC line from milepost
107.5 1o milepost 112.7 because of favorable treatment of one existing customer, Sealed
Air. A summary of the agreement between Sealed Air states that Sealed Air will receive
$448,000.00 as a one-time payment to give up rail service. On behalf of Sealed Air,
Caldwell County will build, at taxpayer expense, an offloading facility to offload

materials being received by Sealed Air, Warrior Plant. Caldwell County, at taxpayer



expense, will pay for delivery of matcrials consigned to Sealed Air from the offloading
site to Sealed Air Corporation, Warrior Plant. The amount of this expense to Caldwell
County taxpayers is not 10 exceed $250,000.00 per year. We submit to you that no other
property owner with rail siding was offered compensation to give up rail service. No
other property owner was offered compensation to cover the cost of delivering materials
from the offloading site. Thereforel, it is illegal and discriminatory for the CCEDC to
offer compensation to one property owner and not to all others. We are submitting a
copy of the agreement between Sealed Air and Caldwell County detailing Sealed Air’s
compensation arrangement {marked exhibit A). Ms. Beiter, I will fax document to you
under separate cover.

Caldwell County and the City of Lenoir, N.C. entered into an agreement with
Google, Inc., of Sunnyvale, California, to abate 100% of the county’s business property
taxes and 80% of real property taxes for a period of 30 years. All other concessions,
payments, and abatements of expenses are for a period of 30 years starting 1n 2007. This
means that the discontinuance of rail service from milepost 107.5 to milepost 112.7 will
be for a period of 30 years. Caldwell County taxpayers have forgiven property tax
income of approximately $70,000,000 over 30 years under the agreement with Google,
Inc.

CONCLUSION

We argue that this petition to discontinue service subjects all property owners

along the discontinued section to undue hardship and damages the value of their property.

It is an abuse of market power by CCRC and CCEDC to selectively eliminate rail service



to a group of property owners for the benefit of one company. Even though they have
rail siding the property owners can'not sell their property to a customer needing rail
service because the discontinuance takes service away for 30 years. One company with
ratl siding was established in 1946 and acquired rail siding shortly after that and others
have had rail siding since the 1930’s. In an area that is economically, depressed we
believe that discontinuing service from existing customers takes away one tool that these
businesses have to revive their operation. Many of the busmesses with existing rail
siding are family businesses and the owners have invested most of theirr hard earned
dollars and years of their lives into their business. I am not sure, but it should be illegal
to arbitranly stop rail service to all existing customers to accommodate one company
who requested service be stopped.

The expense to Caldwell County taxpayers resulting from discontinuance waill
enormous and an expense they cannot afford. If the petition to discontinue is allowed it
will be for a period of 30 years based upon the agreement with Google Caldwell County
taxpayers will have to pay for maintenance, weed and grass control, crossing repair, and
bridge repair for a period of 30 years and during that period will not receive one cent of
revenue from the discontinued portion of tracks owned by the CCEDC. Rail lines not
used daily are like an abandoned house. If not occupied houses and buildings deteriorate
and require a lot of money to repair and re-habilitate later. This is an unfair and
unnecessary expense to place upon the Caldwell County taxpayers.

We oppose the discontinuance for these reasons and ask the STB to not allow it. We
ask the STB the require CCEDC to bring the rail lines they own up to minimum standards

for safe operation. We ask the STB to require the CCEDC to bring the rail lines they



OWn up 1o minimum operation standards because many portions of the linc does not meet
standard. We ask the STB to subpoena CCEDC for a copy of track and inspection report
paid for by Caldwell County taxpayers dated 12/31/2005 and with this report, you can see
the condition of the tracks as of 12/31/2005.

The property owners of rail line frontage and existing rail sidings from milepost
107.5 to 112.5 believe that it would-be fair to all parties for the CCRC and CCEDC to
take the following actions: continue rail service from milepost 107.5 to 112.5 to preserve
the assets of the property owners with rail frontage and those with existing rail sidings.
This section of rail passes through land suitable for economic development and those
with existing rail sidings have buildings ready to sell to customers needing ra1l. This can
be accomplished by building a connector line from a point prior to milepost 107.5 around
the Google property and re-connect at some point past Google. The second method to
continue service would be to offer to existing property owners the same grant given to
Sealed Air. The Sealed Air grant paid for rail siding facilities upgrades and paid for the
hauling of Sealed Air freight from the new county off loading facility to the Sealed Air
Valmead plant. This would provide for fail treatment to all property owners.

Our position is simply that a discontinuance of rai] service harms and inflicts
monetary damages to existing property owners. Discontinuance robs these people of the
ability to sell their property to a customer needing rail service or use the property in a
business application needing rail service. At the same time, one rail service user, Sealed
Air, was protected from any expense and monetary loss by a grant from Caldwell County
and the City of Lenoir. It is discriminatory and unfair and should be illegal to favor one

property owner over others. We have noted two transactions, onc with Sealed Air and



one with Robinson Lumber Co that established the value of rail frontage and rail siding
in our area The value that Caldwell County and the City of Lenoir felt was appropnate
was over $3,000 000 in each case and so we conclude that our rail frontage and existing
sidings would have similar value Remember, the reason for the request for
discontinuance 1s not that the rail line did not have customers It did have business The
reason for the petition to discontinues 1s to accommodate Google, Inc of Sunnyvale, Ca
and that 1s the only reason Caldwell County forgave over $70,000,000 in property taxes
over 30 years and we feel that 1s enough sacrifice for our citizens A connector line could
have been built around Google and all rail frontage and stdings would be preserved
Discontinuance would needlessly harm property owners between milepost 107 5 and
milepost 1127 and we ask you to not allow it and look for other ways to solve the

problem



VERIFICATION
1, Dick Keyes, verify under penalty of perjury that the foregoing 1s true and correct to
the best of my knowledge. I also verify that I am a property owner along the 5.2 mile
portion of rail line requested for discontinuance by the CCEDC.
April 29, 2007

Dok Lo

Dick Keyes




EXHIBIT A

AGREEMENT WITH SEALED AIR



NORTH CAROLINA

CALDWELL COUNTY

‘Iis Economic Development Grant Agreement (the"Agreement’) 1< entered into by
and among the City of Lenoir (the“City’, a North Caroltna municipal corporation,
Caldwell County (the"Couaty”, a politica subdivision of the State of North Carolina, the
Caldwell County Ecopom:c Development Commussion, Inc. (M'EIZ"C‘) and Sesled Awr
Corporation (US) (Sealed Aif), a Delaware corporation having its pl!mclpa.l place of
business 10 Elmwood Park, New Jersey, and duly registered and doipg business i North
Carolina, including Lenoir, Caldwell County, North Carolina '

WITNESSETH.

WHEREAS, in order for the City, the County and the EDC tp accomplish the
required circumstances, conditions and requirements necessary 1o u'rwt into a related, but
separate, Economic Development Incentive Agrecment (Fourth Pargy Agreement) with a
fourth party entity to promote the development of new employmen:,tpponumtws and
other economic benefits for the ciuzens of the City and County, Iin order for the City
and the County to promote, preserve and mauntain the current cmplgyment opportunities
and other cconomic benefits presently provided by Sealed Aur for lc;cal citizens, Cuy,
County, the EDC and Sealed Air desire to enter into thus agrecment | pursuant to North
Carolina General Statutes sacts. 158-7 1, et seq.: and .

WHEREAS, for and n considerabion of the incentives fromlthc City, the County
and the EDC heremafter described, and the agreemeat of Sealed Ai#. in the anticipated
event that 1t may become necessary 10 discontinue ratl service over It!mt certain portion of
the ine over which the Caldwell County Railroad (\OCR') currently pperates,
approximately from milepost 107.5 to milepost 112 7 that presently; services Sealed Airs
facility located at 2075 Valway Road, Lenowr, North Carolina, to aI‘!er 1ts method and
mode of shwpping and receiving matenals, supplies and other items :!0 and from its local

facility and its agreement not to oppose and 10 support the thsconti!luance of the rail
service described above, City and County agree to provide certmn c;conomlc mcentives,
other assurances and protecuon to Sealed Air as more parucularly ciescn'bed herein to
induce Sealed Air to make such alterations and to support such disqontinuance of rail

service to accomplish the above-descnbed purposes; and |




WHEREAS, the Couaty, City and the EDC are also into an agreament
with the CCR {the*Railroad Agreement) which is also a part of the circumstances,
conditions and requirements necessary for entry into the Fourth Party Agreement;
pursuant to said Railroad Agreement the CCR may apply to the U.Sr Surface
Transportation Board (STB) for regulatory authorization approval fi ] the discontinuance
of rail service over the portion of the rail line as described abave; that 1n the event that it
should not become necessary to discontinue rail service over such p'fmwn of said raul
line, the partics agree that this Agreement shall not be necessary, sir?ca Sealed Aur may 10
such event continne to unilize the freight services of the CCR as in the past, wathout
interruption; in the event, for whatever reason, that rail service 1s not discontinued over
such portion of the raul hne described above, the parties agree that the financial
obligations of the County and the City for payment to Sealed Air ofigrants for capital
improvements and for increased shapping costs as described below shall terminate, except
to the extent that Sealed A shall have incurved actual and direct ex for capital
costs following receipt of notification of and authorization from thq County and the City
to begin such removations, elterations and improvemeats as pro\rl:l herein; the parties
further agree that in the event that it should not become necessary (o discontinue ra)
service over such portion of the rail line described above, that the County and City's
obligation to construct a new freight off load site shall termanate, as!well as any related
entitlement of Sealed Asr to any preference in rail freight surcharge pate ss described
below

WHEREAS, in the event that for whatever reasons, the Fouth Party Agreement
referred to above should not be reached and entered wmio between thL City, County and
the fourth party catity, the pastics agree that the primary purpose of [this Agreement shall
no longer exist or be scrved, and therefore thus Agreement should nate, except as Lo

the provigsons set forth herein which provide for the payment by City and County to
Sealed Ausr for actual and direct costs incurred by Scaled Air for cor!nplimce with 1ts
obligations as set forth herein; and

WHEREAS, the partics desire hereby to document theur respective commitments
and agreemnents and, to the tullest extent permetted by North Carol:i:la law. to
contractually bind themselves thereto. '

NOW, THEREFORE, for and in consideration of the mutudi covenants and
agreements contaned heresn, the partics ugree and contract as follows:

|
2 '




1. GRANT FOR CAPITAL IMPROVEMENTS. City and County shall make a
one-tme reimbursement payment to Sealed Air for its costs up to the amount of
$448,000.00 which are directly and actually wncurred by Sealed Aur in making capital
renovations, altcrations and improvements to its prescot facility | Iecl at 2075 Valway
Road, Lenotr, North Carolina (the'SAC Fucilnty’), which are necessazy to enable Sealed
Air to receive materials, inventory and supplics by means other thanjrail. Sealed Air
shall provide full and complete information and documentation to the City and the
County reasonably necessary to venfy and substantiate such actual cfbsts Such
reimbursement to Sealed Awr by City and Coonty for capital renovations. alterations and
improvements shall be for such costs which are actvally and d'u'cctly’, incurred by Sealed
Air within onc-hundicd-and-cighty (180) day petiod following the written notification
and authonzation by the City and County to Seuled Air to began such renovations,
alterations and improvements. Such notificauon and authorization shall occur at Jeast
one-hundred-eighty (180) days prior o the discontinuance of rail se:!vice between
approximately milepost 107.5 and mulepost 112 7 us descnbed abové. Such
reimbursement payment advances from the Cuty and the County to jded Air shail be
made n the pature of construction draws dunng such 180-day peniod and Sealed Air shall
submut to the County and the City appropnate documentation and evidence of the actual
and ducct expenses of such renovations, alterations and improvements m order 10
establish the basis and entitlement for each payment The County the City shall 153u¢
payments 10 Sealed Air within tharty (30) days of their receapt of the) aforementioned
documentation

2 GRANTS FOR INCREASED SHIPPING COSTS Cityland County shall pay
and provide to Sealed Air an annual grant payable on or before Feb+my 1 of each
calendar year, begraning tn 2008, in an amount not to exceed 52501:)0.00 per year for a
ten (10)-year period starting on the date of discontinuance of rail scl:'wcc in order 10
reimburse Sealed Air for any increase i the actual and real costs incurred by Sealed Aw
for receiving materials, supplres and other items at the SAC Famhlyi dunng the preceding
calendar year which are directly attributable to the alieration by Sealed Aur of ity method
and mode of receiving materials and supphes at the SAC Facility, qompared to the costs
for such receiving such items via rail dunng each such previous one-year period. The first
and last grant payments for the one bundred and twenty (120) mom.il grant penod shall be

calculated on a pro-rala basss, as necessary, based on the number of months in the
l

1
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preceding calendar year period upon which the grant payment(s) is calculated. In the
event that any such grant payment by City and Couuty to Sealed Air|shall be less than
$250,000.00 based upon any such full one-year perod, then the amehumt of differonce in
the actual amount of the mnualgtmmdszS0.000.00shanbemsetivedbyCitymd
County 1n order to continue malong the same such annual grant paymeats to Sealed Air
for additional years beyond the ten (10)-year penod to the extent of lh: cumulative
amount of such reserved funding remarmning after the ten (10) year penod until such
reserved funding has been exhausted. Sealed Aur shall provide to El
cvidence and documentation of such comparative shipping cost dlffelrence(s) annbutable
to the alteration by Sealed Air of its method and mode of receiving llhate:ials and supphies
sufficient to estublish and substantiate the amoun of each annual grant payment. The
City and the County shall sharc cqually 1n the funding of each such Itnmml grant
payment The County and the City shall 1ssue payments to Sealed Air within thrty (30)
days of their receipt of the aforemeationed docomemation r

3. FREIGHT SURCHARGE RATE. As a condition of entefing into this
agreamant, the City and County shall have obtained, or shall obtain Ikimullaneously upon
entaning wto this Agreement, a Separate Agreement (the‘Railroad 4greement) with
Southeast Shorthnes, Incorporated, d/b/a Caldwell County Railroad) ('CCR) wiuch
provides that for a ten (10) yeer period running from the date of completion of the new
railcar offioading facility (the'Lenoir Offlosd Faculity) to be located!along the existing
raul ine within the Lenoir city limits, that the freight surcharge rate charped Sealed Air
for shupping 1o both Sealed Aw's Hudson Facility (located at 2001 lt*temanonal
Boulevard, Hudson, NC 28638) and the Lenoir Offioad Facility shall not exceed $425 00
per rail car, plus an annual mflation adjustment using the lesser of the Rarl Cost
Adjustraent Factor (RCAF) unadjusted Federal Rate calculation, or the Standard
Consumer Price Index Inflation rate, as the basis for such adjustment. In the event that
CCR nevertheless utilizes the lngher of these two annual imflation factors as the basis for
such adjustinent, then the County and the City, in addition to the an.ilual grant payments
for increased shipping costs described above 1n paragraph 2, shall in the sume manner
and for the same ten (10) year period annually reimburse Sealed ﬁu} for any additional
expenses and increased costs attributable to CCR's utslization of suth higher basis for the
inflaon adjustment. In addition to the forcgoing, and in addition ) the annual gram

payments for increased shipping costs descnibed above in pmgmpl{ 2, the County and
|

City and County
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the City shall reimburse Sealed Asr for any and all monthly fuel ¢ wmposed by CCR

upon Sealed Air pursuant to Freight Tanff CWCY 9501 for the ioned ten {10)
year period. Finally, and in addition to the annual grant payments for increased shipping
costs descnibed 1n paragraph 2, the County and the City shall rei Sealed Air for all

additzonal amounts charged to Sealed Air by CCR attributable to s calculation of the
initial per rail car anrual inflanon rate adjustment on April 1, 2007, s opposed to August
31, 2008. Any and all expenses, charges and/or increased costs uappsed upoa and/or
incurred by Sealed Air and reimbursed by the County and City allnl%utablc to (i) CCK’s
usc of the RCAF as opposed to the Consumer Pnce Index when calqulating the annual
inflaton adjustrnent, (ix) any monthly fuel surcharges imposed by CCR, and (iu) CCRs
calculation and imposition of the initial per rasl car annual inflation fate adjusiment on
April 1, 2007, as opposed 1o August 31, 2008, shall not reduce the SFS0.000 annual grant
allocations specified in Section 2. If, as a result of cucumstances which arise as a result
of events bayond the control of the parties or of the CCR, the freaght surcharge rate
should be increased beyond the agreed $425.00 amount, cxcluding the inflation
adjustrent und monthly fuel surcharges pursuant to Freight Tariff GWCY 9501, the
parties agree that Sealed Air, with the cooperation and support of thL City and County,
shall reasonably consider and tise other alternative means for shipping and that Sealed
Aur shall 1n any event be entitled to include the amount of such additional costs as purt of
the basis for calculation of the Grants for Increased Shipping Costs flescribed above to
the extent of the $250.000 00 annual maxmum grant amount. Seakdd Aur shall be
entitled dunng the ten (10) yecar period runming from the date of completon of the Lenoir
Offload Facility to the above-described 3425 0 pex car low densnyjfresght surcharge rate
cap, plus the inflation adjusimeast, at both the Hudson Facality and al the Lenoir Offload
Facility to b constructed by the City and the County pursuant to i-ﬁ apreement with the
CCR.
4. OFFLOAD SITE As a further condition of this Agreement, the Lenoir Offload
Facility whach is to be developed by the City and County as part of rhc Railroad
Agreement shall include provision for the operation and mamtenance of offload facilitics
in Lenoir, at a site tentatively wenufied as property adjacent to the il'ml line and the
location of Robinson Lumber Company along US-321A, which shall accommodate a
munimum of exght (8) railxoad cars reserved and available for Scale{l Air shipmeats, and
Scaled Air shall incur no storage or demurrage charges to the ulenr of such number of

| i




railroad cars. The Lenoir Offload Facility shall be completed by the; City and County no
later than Angust 31, 2007. As a conditwon for this Agreement, Sealpd Air shall
exclusively use the Hudson Facility and Lenosr Offload Facility for rail car shuppang of its
matenals, supplies und other iems w sty facalises located Caldwell County, provided
that such off-load facilites provide sufficient rail car capacity to :r.eLmlmdnte shipments
to Sealed A1r. Nothing herein shall be construed to require Sealed Asr to utilize ral
carnage for shipment of materials, supplics and other stems to sts Caidwell County
faciitics where otber modalities are presently used to transport such'goods or where other
modalities are appropriate under the cucumstances. The parties agree that the Sealed Aur
shall be consulted and have on-going input into the design of the hoir Offload Facuaty
in order to sccommodate current and future raticar needs for the offlpad facility Sealed
Aur shall have twenty-four {24) hour access to the Lenoir Offioad Facility The payment
of capital costs for construction and improvements to the Lenoir Offload Faculity shall be
made by partics other than Sealed Air and Sealed Air shall have no sesponsibility for any
such costs. The City and County warrant and tepresent that the Le I t Offload Factiity
shall be completed and made operational and accessible to Sealed Alr prior to the
discontinuance of ratl service betwecn approximatelty milepost 107.3 and milepost 112 7
as described above.

5. OFF LOAD SITE EVALUATION Following the expiration of five (5) years
of the ten (10) year penod of this Agreement, Sealed Air shall have the option to review
and evaluate the Hudson and Lenoir Offload facilities w order to de e the
sufficiency of the future capacity of both sites to satisfy the shipping and secunty needs
of the company. Upon the deicrmination by Sealed Aur that such fujure capacity is
wnsufficient to satisfy such shipping needs, or that the continued use|of the Hudson and
Leaoir Offload facilines 1s otherwise undesirable, the company may elect in its sole
discretion to terminate this Agreement and to utlize other freight sippmg options for its
needs, thereby forgoing all of its subsequent nghts and entitlements{to any grants for
increased shipping costs [rom the County or the City, as well as any nghts or entstlements
to restrictions on the amount of freight surcharge rates to be chnrge* to Scaled Air or
other favorable treatments as described n this Agreement. i

6. NON-APPROPRIATION. No provision of this Agreenteat shall be construed
or interpreied gs creating a pledge of the faith and credit of the County or City withan the
meaning of any consututional debt himitaion No provision of thps Agreement shall be

6



construed or interpreted as delegating governmental powers as a donation or a lending of
the credit of the Connty or City within the meaning of the Sta?c constituion.  This
Agreement shall not directly or indirectly or contingently obligate jhe County or City 1o
make any payments beyond those appropriated in the County or Cify's sole discretion for
any fiscal year in which tus agreement shall be in effect. Neverthpless, the County and
the City agree to undertake all necessary and appropriate actions m|insure that necessary
appropriationz are approved in cach fiscal year to enable the County and the City to
salsfy therr obligations under this Agreement consistent with Nogth Carolina law. No
provision of this Agreement shall be construed to pledge or to cregte a licn on any class
or source or the Countys or Citys moneys, aor shall any provisipn of the Agreement
restrict 1o any extent prohibited by law, any aclion or right of acn.bn on the part of any
future County or City governing body. To the exient of any confli : between thus Article
and any other provision of this Apreement, this Article shall take priority.

7 NON-ASSIGNMENT. No pany shall sell or assnyf: any interest in or
obligation under thus Agresment without the prior express wm'Fn consent of all the
parties. Provided, however, that this Agreement may be assigneql by Sealed Air to ity
corporate parent Sealed Au Corporation. Cryovac. Inc, or any wholly owned
subsidrary of Sealed Air, Sealed Air Corporation, o Cryovac, Inq,, without the consent
of all other parties, provided that Sealed Air will guarantee performance by its
assignee of the obligations due under this Agreement.

8 NORTH CAROLINA LAW APPLICABLE. The pa!:ues intend that this
Agreement shall be govemed by the laws of the State of North Ca:q'linn and that courts of
the General Court of Justice of the State of North Carolina have the sole and exclusive
junisdsctson to adjudicate and decide the respective rights, obligations and entitlements of
the parties as to any and all claims or issues ansing from thus Agrelknwnt, and the parties
do and shall submut themseives to such court in the event of htagauclrn related thereto

9. NOTICES. Any communcation required or permutted b?'r this Agreement muslt
be in writing except as expressly provided otherwise tllnis Agreement Any
commumication shall be sufficicntly given and deemed given when delivered by hand or
five days afier being mailed by first-class mml, postage preled. and addressed as
follows:

(a) I the Sealed Air, to Roger Jacksom,
Regional Manufacturing Manager, Post Officge Box

7
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1015, 2075 Valway Rosd, Lenoir, North Carolin
28645. With copy that shall not constitute nolice to-
Legal Department, Sealed Air Corporstion, 2
Riverfront Boulevard, Elmwood Puck, NJ 07407-
1300,

|

()  If to the City, 10 Lane Bailey or sucoeqlsor.
City Manager, Cuty of Lenonr, Post Office Bog 958,
801 West Avenue, Lenotr, North Carolina 28045.

(c) If to the County, to Bobby White or sucpessor,
County Maager, Caldwell County, P. O. Box 2200,
Lenoir, North Carolina 28645,

(d) Any addresscc may designate addm:imal or
diffcrcat addresses for communications by |nouce
given under this Section to each of the others
10. NON-BUSINESS DAYS. If the date for making any piment or the last day
for the pertormance of any act or the exercising of any nght shall nbt be a Business Day,
such payment shalf be made or act performed or right exercised on or before the next
preceding Busmess Day
11 SEVERABILITY If any pravision of this Agreement shall be determuned 10
be unenforceable, that shall not affect any other provision of this Agreement
12 ENTIRE AGREEMENT, AMENDMENTS, This Agrcement constitutes the

cntire contract and agreement among the parties and shall not l!c changed except in
wnng sigoed by all parues. This Agreerent may be executed i several counterparts,
including scparatc counterparts. Each shall be an ongmnal, butiall of them together
coastitute the same instrument. Any subsequent additnonal provxsmlns or modifications 1o
this Agrecment shall be in wniting and duly sigeed by an anthonzed officer or official of
all partics to this instrument.

13. MEDIATION In the event that any dispule or controversy arise between or
among Lhe parties as to any matertal obligations of any party to ILIS Agrecment, or the
performance thereof, the parties agree that prior to antiating or pm!secuung any Litigation



in court to assert any claim or nght arising under the Agreement Bs to any other party,
any such asserting party shall endeavor to first submit such asserted claim or right to a
non-binding mediation process to be conducted 10 accordance; with the rules and
procedures of the North Carolinu Mediauled Seitlement Conferences established pursuant
to N.C.G.S. sect 7A-38.1, and all parties do agree to hikewase suanit themselves to sach
medhation process and abide by the rules and procedures govemmL such process and to
fully participate and cooperate m such mediation process m a goodifmh attempt (o reach
a mutual agrecment which resolves any such dispute or cluim among the parues If,
however, such process is unsuccessful, the parties each reserve the; rights to pursue their
respective tights or remedes asserted under thus Agreement by lmgLuon Nothing herein
shall preciude any party from proceeding with lingation pnor o the completion of the
mediation process if that party determunes that litigation is necessary to preserve that
party’s rights under this Agreement.
14 LIABILITY OF OFFICERS AND AGENTS. No officer, agent or employee
of the County, the Cny, or Scaled Aur shall bc subject to any personal liabiity or
accountability by reason of the execution of thuis Agrecment or [any other documents
related to the transactions contemplated hereby. Such officers, agerlns. or employees shall
be deemed to execute such documents in their official capacities 'bn!y. and not 1n thexr
individual capacities. This Section shall not rehieve any such officer, agent or employee
Erom the performance of any official duty provided by law I
15 LACK OF NECESSITY Tn the event that it should nok become necessary to
disconunue ral service over the portion of the hine over which the CCR currently
hI:amcs agree that this

operates approximately from mlepost 107 5 to milepost 112.7, t
Agreement shall not be necessary, since Sealed A may 1n such event continue to uhilize
the freight services of the CCR as 1 the past, without 1nterruption. | in such circumstance,
the parties agree that the financial obligations of the Couaty and | City for payment 10
Sealed Air of grants for capital \mprovements as specified in Section 1 or for increased
shipping costs as specified 1n Scction 2 shall terminate, except tolthe extent that Sealed
Aur shall have wcurred actual and direct expenses for capital costs, increased shupping
costs, and other expenses following recewpt of notification of and authonzauon from the
County and the City to begin such renovations, alterations and improvements as provided
hercin  The partics further agree that m the cvent that it should nat become necessary to
discontioue rasl service over such portion of the rail line described pbove, that the County
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and Cny's obligation to construct the Lenoir Offioad Facility shall|terminate, as well as
any entitlement of Sealed Air to any preference in rau freight surchgrpe rates as described
in Section 3. In the event that for whatever reason, the Fourth Party Agreement between
and among should not be reached and cotered into betweenthebty. County and the
fourth party entity, the parties agree that the pnmary purpose of llqls Agreement shall no
longer exist or be served, and therefore this Agreement should tem*na:e, except as to the
provisions set forth herein which provide for the payment by City County to Sealed
Aur for actual and direct costs mncurred by Sealed A for comphanee with its obhgations
as set forth hercin and/or othcrwise incurred by Sealed Air in reasonable reliance wpon
the City and County's notifications and actions. '

16. TAXES. The Ciry, County, and EDC s}mu not :mpose any
extraordinary tax and/or special assessment upon Sealed Air which iare necessitated by or
attributable to the performance by the City, County and the EDC of their respecuive
obligations under this Agreement.

17. REPRESENTATIONS AND WARRANTIES. The City, County, and
EDC each represent and warrant as follows.

(8 States. Each ()15 duly orgamzed, validly exisung and, if
apphcable, 10 good standing, under the laws of the junsdicuon of s
incorporation, establishment, or orgamzation, aud (ir) his the governmental,
mumcipal, corporate, or comparable power and authonty bo own and utihize its
property and assets and to enter wnto the transactions and un@enake the obligations
set forth in this Agreement. !

(b) Power and Authonty Each has the govlemmental. rounicipal,
corporate, of comparable power and authonty to exccute, dflivcr and perform the

terms and provisions of this Agreement and the Raslroad A#reemmt to which it 1s
a party and has taken all necessary governmental, mupicipal, corporate, or
comparable action 10 authorize the execution, delivery and performance by it of
each of such agreements.

(¢) No Viglauon Nesther the execution, delivery or performance by
the City, County and EDC of thuis Agreement and the Railroad Agreement to
which &t is a party, nor compliance by 1t with the terms and provisions thereof,

10




(i) contravenes any provision of any law, statute, rule or pegulation or amy
material order, writ, injunction or decxee of any court|or governmental
instrumentality, (ii) conflicts or is inconsistent with or resulis in any breach of any
of the terms, covenants, conditions or provistons of] or constitufes & default under,
any material agreement, contract or mstrument to which the City, County, or EDC
is a party or by which 1t or any of its property or assets are or o which it
may be sulject or (hi) violates any provision of the srticles of incorporation,
chartet or by-laws (or the cquivalent documents) of the City, Cquaty, ot EDC.

(@) Governmen(al Approvals. No order, consent, approval, license,
suthorization or validadon of, or filing, recording or registraudn with (except as
have been obtained or made and which remain o full £ and effect), or
exemption by, any governmental or public body or authority, pr any subdivision
thereof, is required to be obtainsd by the City, County, or EDQ to authorze, ot is
required for, (1) the execution, delivery aod performance of this Agreement and
the Railroad Agreement or (ix)the legality, validity, tiind.ing cffect or
enforceahnlity of this Agreement or the Railroad Agreement.

-

This the _“[2day of ___Q__Ms_y_) 2007 .

AYTEST- CITY OF LENOIR

lﬁﬁg%.m_ém&___—

Hon. Davxd Barlow
Mayor

It



CALDWELL COUNTY

: Hou. Jaye Higgne,
o Chairperson, Boerd of

|
Commissioi:e:s

I

I

CALDWELL COUNTY ECONOMIC DEVELOPMENT COBMSSI?N

INGORPORATED

Allen Stewayt

Authorized Officer

SEALED AIR CORPORATION (US)

By: #__Q_é&_‘/— 3/mfr#

Kevin Hohan
Vice President, Logistics




This instrament bas been preaudited in the manner required by the Livcal Government
Budget and Fiscal Control Act.

“ .. An obhgation incurred in violation of this subsection is invalid/and may not be
enforced. The fimance officer shall establish procedures to assure compliance wath this
subsection.” N.C. Gen Stat § 159-28 (a).




EXHIBIT B

LEASE OF RAIL FRONTAGE FROM ROBINSON LUMBER CO.



Prepared by: Wilsor, Lackey and Rohr, P.C,

NORTH CAROLINA
LEASE AGREEMENT AND RIGHT

OF FIRST REFLUSAL TO PURCHASE
CALDWELL COUNTY

THIS LEASE AGREEMENT AND RIGHT OF FIRST REFUSAL TO PURCHASE
(“this Agreementi”) is made and entered into on this the ___ day of April, 2007, by and
between ROBINSON LUMBER COMPANY, INC., a North Carolina corporation, and
GEORGE S. ROBINSON and wife, ANN P. ROBINSON ("Lessors'"), and CALDWELL
COUNTY ECONOMIC DEVELOPMENT COMMISSION, INC,, a North Caroling non-
profit corporation ("Lessee").

For and in consideration of the mutual promises and covenants contained hereinafter,
Lessors do hereby rent, Jease, and demise unto Lessee, and Lessee does bereby rent and lease
from Lessors, for and doring the term and subject to the ferms and conditions herein set
forth, a five (5) acres portion of Lessors’ property lying and being in the City of Lenoir,
County of Caldwell, North Carolina, and being Lots 1 and 2 as shown on the plat map titled
“Trans-Load Facility Site” and recorded in Plat Book 24, at Page 70, Caldwell County
Registry (“the Property”).

THE TERMS AND CONDITIONS OF THIS AGREEMENT ARE AS FOLLOWS:

1. TERM. The term of this Agreement is a period of thirty-nine years (39) years

and nine (9) months, commencing on the first day of April, 2007 and terminating on the last
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day of December, 2046. Provided, however, that Lessce may, at its sole option, elect to
terminate this Agreement effective the last day of December, 2011 by giving Lessors and
North Carolina Department of Transportation (NCDOT) written notice of its election to
terminate no Iater than June 30, 2011.

2. RENT. The rent to be paid by Lessee to Lessors for the Property during the
first four (4) years and nine (9) months of the lease term is to be defermined as provided on
the attached Exhibit A. The base rent for the remaining thirty-five (35) years shall be the
amount of $81,750.00 annually (payable monthly in the amount of $6,812.50) adjusted
Janpary 1, 2012 and once every five (5) years thereafter by the previous five (5) years’
cumulative increase (or decrease) in the Consumer Price Index for durable goods in the
Southeastern United States as published by the Department of Labor in its* Atlanta,
Georgia office for the most recent month published prior fo each adjustment date,

By way of example, if the cumnlative increase in the CPI for the five (5) years prior

to January 1, 2012 was ten percent (10%), rent for the next ive years of the lease

term (January 1, 2012 through December 31, 2016) shall increase $8,175.00 annnally

($81,750.00 times 10% equals $8,175.00), and the rent shall equal

$89,925.00annually, payable monthly in the amount of $7,493.75,

Rent for each month is due and payable on the fifth day of the month. If any rental
payment is made more than ten (10) days after the date it is due, then Lessee shall pay to
Lessors, in addition to the rent, a late payment fee equal to five percent (5%) of the past
due rent. All rental payments shall be made payable to George S. Robinson and mailed to
him at: Post Office Box 1558, Lenoir, North Carolina 28645.

3. SECURITY DEPOSIT. There is no security deposit.

4, USE OF PROPERTY. Lessee shall use the Property for the purposes of a
railroad off-loading or trans-loading facility, or for similar railroad purposes. Lessee shall
not use the Property for any other purpose without the written consent of Lessors.

5. LESSEE’S IMPROVEMENTS TO THE PROPERTY. At all times during
the term of this Agreement Lessce may, at its expense, make any and all improvements upon
the Property, and may repair and maintain such improvements, as are reasonably necessary

or beneficial for the operation of a railroad off-loading or trauns-loading facility or similar
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facility. Lessee shall retain title to all fixtures, equipment, additions, and improvements
(hereinafter called "Improvements") to the Property made by it or on its behalf, including
Improvements such as buildings, track, fences, and utility poles which might otherwise be
decmed to have become part of the Property, and Lessee shall be entitled to take up and
remove all such Improvements at Lessee's expense within six (6) months after termination of
this Agreement and restore the Property fo a neat and orderly condition. In the event Lessee
fails to do so, Lessors may, at their sole election, remove or dispose of such Improvements
without Hability to Lessee for same, and charge Lessce for all cost and expense incidental to
such removal. Lessee will, at its expense, remove Lessors’ building known as the “stacker
building”, the dip tank and related equipment from Lot 1 and relocate it on Lessors’
adjoining property.

Notwithstanding the foregoing, if Lessee terminates, abandons, discontinues service,
or cease operations at the Property at any time prior to December 31, 2046, then Lessee
agrees fo so advise Lessors and North Carolina Department of Transportation (NCDOT) by
giving six (6) months prior written notice of its intention to do so prior to effecting such
abandenment or disconfinnance; and in addition to any other legal or equitable remedies
which Lessors may have, Lessee hereby grants to Lessors an option and first right of refusal
to purchase said Improvements or the part or parts thereof to be abandoned or discontinued
at the amount which is equal to the amount which the EDC and/or County are required to
refund to NCDOT pursuant to the fterms of the Contingent Interest Agreement and
Instrument For Indebtedness between the parties to this Agreement and NCDOT, in order to
enable Lessors fo maintain rail service fo the Properfy. This paragraph shail not be
construed to grant Lessee any right to ferminate this Agreement not otherwise provided in
this Agreement.

Lessors acknowledge and agree that their option to purchase and right of first refusal
to purchase the Improvements are and shall be subordinate to the rights of the North
Carolina Department of Transportation (NCDOT) and the Appalachian Regional
Commission (ARC) granted or to be granted pursuant fo 2 Contingent Interest Agreement
and Instrument for Indebtedness between Lessors, Lessee, Caldwell County, City of Lenoir

and NCDOT (in its own capacity and as grant administrator for ARC).
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6. COMPLIANCE WITH ALL APPLICABLE LAWS. Lessee shall comply with
all federal, state, and local laws, stafutes, ordinances, rules and regulations applicable to
Lessee’s intended use of the Property.

7. ASSIGNMENT, SUBLETTING AND ENCUMBRANCE OF LEASE. Neither
Lessors nor Lessee shall assign or transfer this Agreement or any interest arising hereunder
without the prior written consent of the other party, except that Lessors acknowledge and
grant permission for Lessee to sublet the Property to the Caldwell County Railroad Company
so long as the Property will continue to be used as a railroad tfrans-load or off-load
transportation facility.

The parties hereto acknowledge and gramt permission, if needed, that other
agreements relating to the development, operation and financing of the common carrier rail
service and frans-load facility to be construcied on the Property are being negotiated and
executed with other parties contemporaneously with this Agreement, and that in no way will
Lessee’s and or its agents’ or independent contractors’ rights to develop and operate rail
services be abridged by the Lessors as related to the use of the Property. The parties also
acknowledge that other documents are being negotiated and executed with third parties
contemporaneously with this Agreement concerning development of new business, additional
car counts, new revenve and a formula for profit-sharing beiween the public and private
sectors without which the public investment would not be made. These other agreements in
no way affect the performance of either Lessors or Lessee of their obligations under this
Agreement,

8. COVENANTS OF TITLE AND QUIET ENJOYMENT. Lessors coverant,
represent and warrant that they have full right and power to execute and perform this
Agreement and to grant the estate demised herein to Lessee. Lessors further covenant that
Lessee shall peaceably and quietly have, hold and enjoy the Property during the terms of this
Agreement, subject, however, to Lessee’s performance of its covenants and conditions

hereunder.
So long as Lessee is not in defanlt of the rental payments, or any other of its

obligations as set forth herein, then subject to the provisions of Section 9, below, it shall have
free and unrestricted use of the Property and to the guiet enjoyment thereof, including
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without limitation uninterrupted access to the Property and to all utilities presently serving
or needed to serve the Property, and Lessors shall warrant and defend such rights from any
claims or actions arising by, through, or under Lessors. In consideration thereof, Lessee shall
maintain the Property and all improvements thereon at Lessee's expensc and pay in a timely
manner all utility charges, materialmen's and similar liens, and special assessments aceruing
on (and, in the case of utility charges and materialmen's liens, as a result of Lessee's use of)
the Property, during the term of this Agreement, and Lessee agrees to indemnify and save
harmless Lessors from all such charges, liens, taxes and assessments, except as provided in
Section 12, below.

9. LESSORS’ USE OF THE PROPERTY. Lessors and thejir employees shall
have access fo and use of Lot 1 of the Property for its continned use for the purposes of
Robinson Lumber Company, Inc., provided that such access and use shall nat unreasonably
interfere with the operation of the railroad off-load or trans-load facility located thereon.
Provided, however, that Lessors’ use of the Improvements on Lot 1 will require payment of
the same charges as are charged to other users of the Trans-Load Facility.

Lessors and their employees shall have access to and use of Lot 2 of the Property for
the sole purpase of developing, locating thereon and operating complementary services to the
railroad off-load or trans-loading facility to be located on Lot I, to inciude both outside and
indoor storage of wood products and related commodities, as well as other related services
determined by customer demand.

10, ENVIRONMENTAL REPRESENTATIONS, WARRANTIES AND
INDEMNIFICIATIONS. Lessors shall indemnify and hold Lessce harmless from all costs,
claims, and liabilities associated with any dangerous, hazardous, or foxic materials,
contamiration, or conditions on the Property, including with limitation those arising from the
violation of past, present, or future environmental or health related ordinances, regulations,
laws and requirements and those based on principles of strict lability, (hereinafter called
"Environmental Impairment™), existing at or prior to the commencement of this Agreement.
The parties hereto acknowledge that an environmental audit has been performed on the
Property at the instance of the Lessors, the resulis of which are documented, and the Lessee

does not, by virtue of entering into this Agreement or otherwise, assume any of the risks or

Page § of 14 Pages



costs associated with any Environmental Impairment disclosed or suggested by such audit,
and that as between Lessee and Lessors, Lessors assume and shall bear all such risks and
costs, inchuding any containment, preventive, or remedial actions required as 2 resnlt of any
Environmentai Impairment disclosed by such audit. Lessee agrees to and shall indemnify and
save harmless Lessors from all costs, claims and lisbilities associated with Environmental
Impairment cansed by Lessee or anyone acting by, through or under Lessee and Lessee shall
indemnify, hold harmless an defend Lessors from any and all other costs, claims and
liabilities arising in any manner from Lessee's use of the Property, except such cost, claims
and liabilities caused by the negligence of Lessors.

11.  UTILITIES. Lessee shall canse all utilities to be furnished to Lot 1 of the
Property to be separately metered and billed to Lessee, and Lessee shall be solely responsible
for the payment of all such ufilities. Lessors shall be responsible for all utilities used by them
on Lot 2.

12. PROPERTY TAXES. Lessors are responsible for the timely payment of all ad
valorem taxes and other assessments against the Property. Lessee shall pay annuslly to
Lessors, no later than December 31 of each year, that portion of the ad valorem taxes and
other assessments against the Property that is atiributable to Lessee’s Improvements upon
Lot 1 of the Property, but not that portion that is attributable to the land.

13. CASUALTY AND LIABILITY INSURANCE REQUIREMENTS. Lessee
shall, at all times during the term of this Agreement, insure, at its expense and in such
amounts of coverage as it deems adeguate, the leasebold improvements {0 be constructed as
provided in Section 5, above, and aRl of its equipment, furnishings, supplies and other
business personal property located in or about the Property, against loss or damage by fire,
theft and other insurable casualties. Lessors sball have no liability for any Joss or damage to
Lessee’s leasehold Improvements, or to Lessces’ equipment, furnishings or other property,
unless such loss or damage is caused by Lessors, their ecmployees, agents or assigns.

Lessee shall (or in the alternative may require the operator of the trans-load facility
located on the Property to) procure, maintain and keep in effect during the entire term of this
Agreement, at its sole expense, a policy of comprehensive liability insurance with limits not
less than $5,000,000. This policy shall protect Lessors against any and all liability arising
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from the exercise of the rights granted berein, including without Limitation, Lessee's
indemnity obligation, personal injury, death and property damage. The policy shall name
Lessors as additional insureds and shall contain standard contractual LEability protection, a
waiver of subrogation clause in favor of Lessors and a cross liability exclusion. The policy
shall be with a good and solvent company, satisfactory to Lessors with a minimum rating of
"A" with A.M. Best Co. and shall contain a provision that it cannot be canceled until and
unless Lessors have recejved at least thirty (30) days advance written notice of the proposed
cancellation. Lessee shall provide Lessors with a certificate of insnrance annually evidencing
such policy. Further, Lessee shall maintain and require all of its agents, contractors and
business associates entering upon the Property to maintain workers compensation and
automobile liability insurance policies in at least the minimum statutory amounts,

Lessors shall procure, maintain apd keep in effect during the entire term of this
Agreement, at their sole expense, a separate policy of comprehensive Hability insurance with
limits not less than $5,000,000. This policy shall protect Lessee aganinst any and all liability
arising from the exercise of the rights granted to Lessors herein, including without limitation,
Lessors’ indemnity obligation, personal injury, death and property damage. The policy shall
name Lessee as an additional insured and shall contain standard contractual liability
protection, a8 waiver of subrogation clause in favor of Lessee and a cross liability exclusion.
The policy shall be with a good and solvent company, satisfactory to Lessee with a minimum
rating of "A" with A.M. Best Co. and shall contain a provision that it cannot be canceled
until and unless Lessee has received at least thirty (30) days advance written potice of the
proposed cancellation. Lessors shall provide Lessee with a certificate of fusurance annually
evidencing such policy. Furtber, Lessors shall maintain and require all of its agents,
confractors and business associates enfering upon the Property to maintain workers
compensation and automobile liability insurance policies in at least the minimum statatory
amounts. Provided, however, that if one or more of the other agreements entered into
contemporaneously with this Agreement, as referred to in Section 7, above, require Lessors to
maintain comprehensive liability insurance coverage in at least the same policy limits of
coverage, this paragraph shall not be construed to require duplicate policies of coverage so
long as Lessee is covered by Lessors as an additional insured under one policy meeting the
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requirements of this paragraph.
14. NO IMPLIED WAIVER. The failure of either party to insist in any instance

upon strict performance of any of the terms and conditions herein set forth, or fo declare a
default or forfeiture of this Agreement, shall not be construed as a waiver of such term or
condition or of the non-breaching party's right to enforce such ferm or condition in the
evenf of continuing or further breaches, but all disputes that may arise from the
performance of the parties to this Agreement shall be referred to binding arbitration as
provided in Section 21, below .

15. INDEMNIFICATION, Except as otherwise expressly provided in this
Agreement, as a part of the consideration for this Agreement, without which these rights
would not have been granted, the Lessee agrees to indemnify and hold harmless, Lessors
from and against all liabilities, losses, damages, claims, demands, suits, fines, penalties,
judgments, costs, atforney fees and expenses (the "Loss"') for any personal injury to or loss
of life of, any person whomsoever, including but not limited to employees, agents or licensees
of Lessors, or any damage to apy property incloding, but not limited to property of the
parties or property in possession or custody of the parties, hereto, which such Loss may be
caused by, result from or arise by reason of, in connection with or incident to the grant or
exercise of the rights herein granted or the presence or activities of the Lessee, their
employees, agents, contractors on the Property, unless caused by the fanlt or negligence of
Lessors, their employees or agents.

Except as otherwise expressly provided in this Agreement, as a part of the
consideration for this Agreement, without which these rights would not have been granted,
the Lessors agrees to indemnify and hold harmless, Lessee from and against all liabilities,
losses, damages, claims, demands, suits, fines, penalties, judgments, costs, attorney fees and
expenses (the "Loss'") for any personal injury to or loss of life of, any person whomsoever,
including but pot limited fo employees, agents or licensees of Lessee, or any damage to any
property including, but not limited to property of the parties or property in possession or
custody of the parties, herefo, which soch Loss may be caused by, result from or arise by
reason of, in connection with or incident to the grant or exercise of the rights herein granted
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or the presence or activities of the Lessors, their employees, agents, contractors on the
Property, unless caused by the fault or negligence of Lessee, its employees or agents.

These indemnity commitments, together with any other indemnities confained in this
Agreement, extend not only to the parties fo this Agreement but also to their respective
parent organtzations or corporations, subsidiaries and affiliates, and all of their direcfors,
officers, agents and employees. All indemnities contained in this Agreement shall be
continuing obligations for so lopg as this Agreement is in effect and thereafter until all
potential Hability is extinguished.

16. HOLDING OVER. In the absence of any written agreement fo the contrary, if
Lessee should remain in occupancy of the Property after the expiration of the lease term, then
Lessee shall become a tenant from year to year, and all other provisions of this Agreement
shall remain in full force and effect.

17. RIGHT OF FIRST REFUSAL. If at any time during the term of this Lease
Agreement, Lessors elect to sell, convey or otherwise dispose of the Property, or any other
real property owned by the Lessors, or any of them, which are contiguous to the Property
bounded by Norwood Street on the east, Southwest Boulevard on the north, Caldwell County
Economic Development Commission, Inc. (Caldwell County Railroad) on the west and
Schwartz & Schwartz on the south, and receive from a third party an offer for the Property
(or contiguouns property), Lessee will have a right of first refusal fo purchase the Property (or
contiguous property) from Lessors. Lessee shall have thirfy (30) days to advise Lessors of its
intent to exercise this right of first refusal, and an additional sixty (60) days thereafter to close
on the purchase of the Property (or contiguous property). The thirty (30) day notice period
will commence to run upon Lessee’s receipt from Lessor of an exact copy of the written
purchase offer from the third party. If Lessee exercises this right of first refusal, Lessee shall
be entitled to purchase the Property (or contiguous property) upon the same ferms and
conditions as provided in the third party offer, except that the fime periods for giving notice
and closing as provided herein shall control over any time periods contained in the third
party offer.

18. OPTION TO LEASE ADDITIONAL ACREAGE. Lessors gramt to
Lessee an option, which can be exercised only during the first five (5) years of this
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Agrcement, to lease for the balance of the term of this Agreement additional acreage for
expansion of the rail trans-load facilities, The additional acreage which Lessee may opt to
Jease is shown in red on the aftached Exhibit B. If Lessee exercises this option by giving
written nofice to Lessors during the first five (5) years of this Agreement, the rent for the
addijtional acreage shall be $1,362.50 per month per acre, subject to the cost of Living
adjustment as provided in Section 2, above. If Lessee requires that any of Lessors® structures
be removed from the additional acreage to accommodate Lessee’s intended use, then Lessors
shall remove any such structures, but the removal shall be at Lessee’s expense.

19. NOTICES. Al notices, demands, requests or submissions which are required
or permitted to be given pursuant to this Agreement shall be in writing, shall be effective
upon receipt and shall be delivered to the party entitled to receive the same by certified mail

addressed to:

FORLESSORS:  Mr. George S. Robinson
Post Office Box 1405
Lenoir, North Carolina 28643

FOR LESSEE: Mr. Bill Stone, Vice Chairman
Caldwell County Economic Development Commission

Post Office Box 2888

Lenoir, North Carolina 28645
with copjes to:

Mr. Jack Horton, Manager

Caldwell County

Post Office Box 2200

Lenoir, North Carolina 28645

Mr. Lane Bailey, Manager
City of Lenoir

Post Office Box 958

Lenoir, North Carolina 28645

Mr. Pat Simmons

Rail Division

North Carolina Department of Transportation
1553 Mail Service Center

Raleigh, North Carolina 27699-1553

These recipients and addresses may be changed by giving notice in the manner
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provided for above.
20. FORCE MAJEURE. The obligations of either party hereunder shall be

suspended to the extent a party is prevented from complying therewith due to, or as a result
of, the following causes: acts of God, including but not limited to flood, storm, earthquake,
hurricane, tornado, or other severe weather or climatic conditions; washout; acts of public
enemy, war, blockade, insurrection, vandalism or sabotage; sirike, lockout or other labor
disturbance; or governmental law, order or regulation.

21.  ARBITRATION. H at any time a gaestion or controversy shall arise between
the parties hereto in connection with this Agreement, or the breach thereof, upon which the
parties cannot agree, other than a question or controversy in connection with liability for
injury, death, destruction, loss and damage, as provided in Section 15, above, snch question
or controversy shall be submitted to and setftled by a single competent and disinterested
arbitrator if the parties to the dispute are able to agree upon such single arbitrator within
twenty (20) days after written notice by one party of its desire for arbitration to the other
party. Otherwise, the party demanding such arbitration (the demanding party) shall potify
the other party (the noticed party) in writing of such demand, stating the question or
questions to be snbmitted for decision and nominating one arbitrator. Within twenty (20)
days after receipt of said notice, the noticed party shall appoint an arbitrator and notify the
demanding party in writing of such appointment. Should the noticed party fail within twenty
(20) days after receipt of such notice to name its arbitrator, the arbitrator for the demanding
party shall select one for the noticed party. The arbitrators so chosen shall select one
additional arbifrator to complete the board. If they fail to agree upon an additional
arbitrafor, the same shall, upon application of any party, be selected pursuant fo the
Commercial Arbitration Rules of the American Arbitration Association. Unless specifically
provided otherwise in this Agreement, all of the applicable Commercial Arbitration Rules of
American Arbifration Association shall apply and goverm any arbitration proceedings
hereunder. Upon selection of the arbitrator(s), said arbifrator(s) shall, with reasonable
diligence, determine the questions as disclosed in said notice of demand for arbitration, shall
give both parties reasonable notice of the time and place (of which the arbitrator(s) shall be

the judge) of hearing evidence and argument, may take such evidence as they deem
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reasonable of as either party may submit with witnesses required fo be sworn and may hear
arguments of counsel or others. After considering all evidence, testimony and arguments, said
single arbitrator or the majority of said board of arbitrators shall promptly state such
decision or award in writing which shall be final, binding and conclusive on the parties when
delivered to them and shall be enforceable by cither of them in any court of competent
jurisdiction. Until the arbitrator(s) shall issue the final decision or award upon any question
submitted for arbitration, performance under this Agreement shall continue in the manner
and form existing prior to the rise of such question. After delivery of said final decision or
award, each party shall forthwith comply with said final decision or award immediately after
receiving it. Any sum owed by one party to the other as a result of arbitration shall be paid by
the owing party within thirty (30) days of such delivery, together with inferest on such sum at
the interest rate on three (3) month Treasury Bills in effect on the date of the arbitration
decision or award, from the date when the loss or damage oceurred or the expense was
incurred or the amount was owing, as the case may be, to the date such sum is paid. Each
party to the arbitration shall pay the compensation, costs and expenses of the arbitrator
appointed in its behalf and all fees and expenses of its own witnesses, exhibits and counsel.
The compensation, cost and expenses of the single arbitrator or the additional arbitrator in
the board of arbitrators shall be paid in equal shares by each of the parties to the arbitration.
The books and papers of both parties, as far as they relate to any matter submitted for
arbitration, shall be open to the examination of the arbitrator{s).

22, RELATIONSHIP OF PARTIES, It is understood that Lessors and Lessee are
independent contractors with respect to this Agreement, and that no other relationship

between Lessors and Lessee is created hereby.
23. AUTHORITY AND BINDING EFFECT. The parties bereto represent and

warrant to the other party that each has the anthority to enter into this Agreement and that
all necessary consents, assignments, resolutions, permits, licenses, certificates and regulatory
or other governmental approvals which are prerequisite to entering into this Agreement have
been obtained. Both parties further represent and warrant to the other party that there are
no contingencies or conditions which must be satisfied prior to entering info this Agreement

and that this Agreement is not subject fo termination by the act, demand or request of any
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third party or otherwise in any manner not contemplated and set forth in this Agreement.

24. BINDING EFFECT. This Lease is binding upon the parties, their heirs,
personal representatives, successors and assigns.

25. APPLICABLE LAW. This Agreement has been made and entered into in the
State of North Carolina and shall be governed and construed in accordance with the laws of
that State.

26. FULLY INTEGRATED AGREEMENT. This Agreement, together with
Exhibits A and B hereto, contains all of the agreements of the parties hereto and supersedes
any previous negotiations,

27. MODIFICATION. No modification of any provision contained herein shall be

valid unless in writing and signed and agreed to by both Lessors and Lessee.
28. CAPTIONS. Captions in this Agreement are sclely for convenience of

reference and shall not in any way limit or amplify the terms and conditions contained

herein.
IN TESTIMONY WHEREOF, this Agreement has been executed by the parties

hereto, in duplicate originals, on the date first above written.

LESSORS: LESSEE:

ROBINSON LUMBER COMPANY, INC. CALDWELL COUNTY ECONOMIC
DEVELOPMENT COMMISSION, INC,

President Chairman
(SEAL)

GEORGE S. ROBINSON
(SEAL)

ANN P. ROBINSON
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May 8, 2007

Dick Keyes
1370 Mountain Circle Drive
Lenowr, NC 28645

Mr Vemon A Williams
Secretary

Surface Transportation Board
395E StreetS W
Washington, DC 20423-0001

Re Protest of Docket No AB-999X Caldwell County Railroad Company
Discontinuance

Dear Secretary Williams
This 1s to let the STB know that I have sent on May 8, 2007, a copy of my protest to
Mr David H Cobum
Steptoe and Johnson
1330 Connecticut Ave , NW
Washington, DC 20036-1795
Let me know if you need more information

Jidi

Dick Keye



